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Open Records Decision No. 316 

Availability under the 
Fe R en ecords Act of employment 

of police officer. 
including report of polygraph 
exam 

Dear Mr. Eastcrling: 

The city of Pasaderu haa been asked to 
informatloa: 

release the following 

1. The personnel employment 
certain Pasadena police officer, and 

file of a 

2. The notes. recorde and examination 
reeorda of the polygraph emmination given this 
officer for employment. 

You ask vherher ;he city may withhold this material from public 
diecloeure under article 62S2-17a. V.T.C.S.. the Open Record6 Act. 
You contend tha t l ection 191 of article 4413(29cc). V.T.C.S.. brlnga 
the polygraph recorda within the ambit of meetion 3(a)(l) of the act, 
which excepts “Information deemed confidential by law. either- 
Conetitutional. l tatutory, or by judtcial decision.” You al.so assert 
that the polygreph record8 are protected by section 3(e)(2). vhich 
excepts: 

informetion in personnel files, the disclosure of 
vhlch vould constitute a clearly unvarrsnted 
lnvwion of personal privacy. 

With rcepect to the remainder of the personnel file, you roly upon 
l ectioncl 3(a)(l). 3(a)(2). set out above. and 3(a)(17). vhich excepts: 

the home eddresses and how telephone numbers of . 
peace officers as defined by Article 2.!2. Code of 
Criminal Procedure, 1965, a# amended, or by 
Section 51.212, Texas Education Code. 
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We first consider the polygraph records. Section 19A of article 
4613(29cc) reads in pertinent part a6 folloua: 

(b) Except as provided by Subsection (d) of 
this section. a person for vhom a polygraph 
examination is conducted or an employee of the 
person may not di6eloae to another person 
information acquired from the examination. 

(c) A licensed polygraph examiner. licensed 
trainee, or employee of a licensed polygraph 
examiner may di6cloae information acquired from a 
polygraph oxaminatlon to: 

(1) the uaminee or l ny other per6w 
specifically designated ln vriting by the 
uuine6: 

(2) the parson, fin. corporation, 
partnership. buainera sntity. or governmental 
agency that requested the examination; 

(3) members their agents of 
government61 agencies such l e federal, state. 
county, or municipal l gmcjee that license, 
supervi6e. or control thu activities of 
polygraph exeminera; 

(4) other- polygraph examiner6 in private 
consultation. all of vhom vi11 adhere to this 
section; or 

(5) others aa may be required by due 
process of law. 

(d) A prr6on for vhom a polygraph examination 
is conducted or an employee of the pereon NY 
diacloae information acquired from the examination 
to a peraon da6cribad by Subdiviaionm (1) t@ugh 
(5) of Subsection (c) of thi6 section. 

(8) The board or any other governmental 
agency that acquires information from a polygraph 
examination under Subdivision (3) of Subsecrion 
(c) of thia section shall keep the information 
confidential. 

Section 19A was enacted in 1981. Act8 19Si, 67th Let.. ch. 768. at 
2872. 
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Ue believe the city of Pasadena is a “peraon for vhom a polygraph 
6xamination is conducted” vithin the meaning of paragraph (b) of 
section 19A. Pursuant to paragraph (d). therefore, the city m6y only 
release the polygraph records to those persona specified in paragmph 
Cc). The requastor is not among those specified; accordingly, the 
city may not release the information to him. 

With respect to the remainder of the personnel file, you advisa 
that, pursuant to section 6(2) of article 6252-17s. you have furnished 
the requestor the name, sex, ethnicfry, salary, title, and date of 
employment of the officer in quaation. The officer’s home address and 
home telephone number, on the other hand, are excepted from diaclo6ura 
under section 3(6)(17). 

Your claim that other information in the officer’s personnel file 
may be vithhald is grounded in rectiona 3(a)(l) and 3(a)(2). As to 
the applicability of section 3(a)(l), ve recently etated that: 

information is not excepted from di6ClOsUre merely 
because it might embarraaa individuala or 
governments. The teat under the standard of 
cotton lav privacy is vhethar the information 
raves16 highly intimate or embarraaaing facts, the 
di6clo6ure of vhich vould be highly objectionable 

-to a person of ordinary l ensibilitiea. Industrial 
Foundation of the South v. Texas Industrial 
Accident Board, 540 S.Y.Zd 668 (Tex. 1976). 

Open Records Decision No. 294 (1981). Regarding section 3(a)(2), ve 
observed as follows: 

Section 3(a)(2) requires a shoving ,that diaclo6ure 
of particular information vould constitute a 
‘clearly unvarranted invasion of personal 
privacy.’ This exception prevents the di6ClOSUra 
of intimate detaila of a highly personal nature. 

Open Records Decision No. 284 (1981). 

Included fn the officer’s personnel file are questionnaires from 
individuals vho served as character rrferences. Although these 
quastionnairea contain highly aubjectivc comments pertaining to the 
officer, none of them appear to contain information whose disclosure 
uould constitute a “clearly unvsrranted invauion of personal privacy” 
under section 3(a)(2). You have not SuggeSted that 6aCtiOn 3(a)(II) 
might cxccpt such cements and accordingly, ve make no determination 
of that issue. See Open Records Decision Nos. 269 (1981); 260 (1980). - 
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The officer’s personnel file also includes his medical history 
and the results of a medical and psychological examination. As vc 
observed in Attorney General Opinion MU-381 (1961). under the terms of 
the nav Redical Practice Act. article 449Sb. V.T.C.S., enacted in 
1981. “medical records .generated by a phy6ician are not generally 
included vithin the ambit of public information.” Se6 V.T.C.S. art. 
b49Sb. 95.08. Thus, all informstion “generated by7 phy6ician” in 
this officer’s file is excepted from disclosure by section 3(a)(l) of 
the open Records Act. as “information deemed confidential by 
[statutory] lev.” in this case, section 5.08 of article 449Sb. 
P4edical history furnished by the officer to his employer is not, 
however, included within the ambit of article 449Sb. Although medical 
history records might be excepted by a constitutional or co-n lav 
right of privacy under section 3(a)(l) of the Open Records Act. none 
of the record8 at issue here are so excepted. 

Likevise. paychologicrl records and evalurtiona are nov excepted 
by statute. Article SS6lh. V.T.C.S., provides. in pertinent part: 

‘_ 
Section 1. (a) ‘Profe6aional’ means *v 

person authorized to practice medicine in any 
state or nation, or any person licensed or 
certified by the State of Texas in the diagnoaia. 
evaluatiom. or treatment of *v mental or 
emotional comdition or disorder. or reasonably 
believed by the patient/client so to be. 

(b) ‘Patient/client’ means any person vho 
consults, or is intervieved by. a profession61 for 
purposaa of diagnosis, evaluation, or treatment of 
any mental or amotional condition or disorder, 
including alcoholism and other drug addiction. 

Section 2. 
diagnoai6, 

•vai;;;~b Records of the identity, 
or treatment of 

patient/client vhieh or’, created or maintained b; 
a profassional arc confidential and shall not be 
disclosed except as provided in Section 4 of this 
Act. Nothing in this section shall prohibit the 
diacloaure of information necessary in ‘the 
collection of fess for mental or emotional health 
aervlces. as provided by Subsection (b)(S) of 
Section 4 of thi6 Act. 

(c) Any person vho rcceivcs information from 
confidenrial communications or records as defined 
by Section 2, other than the parsons listed in 
%bseccion <b)(4) of Sa:tion 4 vho arc acting on 
the patient’a/client’s behalf, shall not disclose 
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the informerion except to the extent that 
disclosure is consistent vith the suthorired 
purposes for which the information was first 
obtained. 

Thus, 011 information in this officer’s file which is “created by” P 
psychologist or other mentsl health professional is excepted from 
disclosure by section 3(~)(l) ae “information deemed confidential by 
[statutory] lsw.” in this case, section Z(b) of article 5561h. See 
& V.T.C.S. art. 4413(29aa), 17A. 

- 

The remainder of the personnel file contsinr informstion, which. 
in our opinion. msy not even arguably be characterized as highly 
intimate br embsrrrssing. Consequently, it is not protected from 
forced disclosure by sections 3(a)(l) or 3(a)(2). You should release 
the informstlon which this decision holds is not protected. 

HARK WHITE 
Attorney General of Texas 

JOHN W. FAINTER, JR. 
First Assistant Attorney General 

R:CRARD E. GRAY III 
Executive Assistant Attorney General 
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